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T. UENO: Copyright Issues on Atrtificial
Intelligence and Machine Learning
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The First International Workshop on Sharing and Reuse of Al Work
Products, IJCAI-17 (18 August 2017, Melbourne)



]
B ADIBEREFITAE

#|

IS A #iRFE/I(SF1 X
(_E®71EsL)

RCLIP 201759H9H

=i, HETHEBT DIHESHLU, 20MFIC R VEBEE
BRI TCLE. WABWAESIEZTTWEIELBEIMMNM B -

EINER. SEOFFEETTICON (S22, S1F— Sl COPYRIGHT
T LRI, R YIL) EBR TS, &j% 3
A I &5084 ~

FT—XIIARLZ N, RAZLDHAI (A THIEE) ZH < DHARIRE, 20165118 (C
(FV )L CRIDMIZSeoul Copyright Forum € CIcDWCEL @ IEUS, Fio
2017EE8A (CIFULMNIL > CRMUZERA THEESSE (JCAD THEUVEHD +
Flee COT—XHNETEFEENPCIT VDL AREA - SIREAEESEEAS ST
DR E, BERTRALGERDIEREINTOWSZE(CHEEDN, REES—DK
EIRAN S D, TN BEFEL4 7RDT7 2.

EFHEEITRDTEVWSHE




HADIB

ERTX

OXFORD

TATSUHIRO UENO*

GRUR International, 70(2), 2021, 145-152

ok 10,1093 geucinuikas1 4
Advance Accss Publication Date: 17 January 2021
i

The Flexible Copyright Exception for ‘Non-Enjoyment’
Purposes — Recent Amendment in Japan and Its Implication

| ions since 2007, the ‘flexi-

After ions in Japan over the i

ble’ provisions on copyright exceptions (Arts. 30-4,47-4and 47-5) were ﬁna\lylmmducaﬂ into the Japanese Copyright Act
in 2018 and came into effect in 2019. They diffr widely fom the US fai use clause and the UK far desling pmnsons

‘work that is aimed af

nor causing znomev pe.sim m'enpy the vrk, m pamcu!ar, any exploitation for text-and-data mmmg (Tom) i wme\y

permitted

tes to

Lo avmpyngm or the jns\lﬁcatlon for copyright protection that an explm'a(lon nat for ‘enjoyment’ pmpnsks is
ve

beyon
(nmpensalmn While this mgm smmd unusual, it

eresting to note that some si

e e

Europe, some of which try to widely exclude TOM activities from the scope of copyright based on she dea of e
rt.

work' Considering

of the Japanese Copyright Act and the theoretical justification for it might have implications for other Junsdlmons re-
garding copyright exceptions o the substantive scope of copyright.

L Introduction
Limitations and exceptions (hereinafrer referred o as ‘copy-
right cxceptions') arc always important subjccts for discussion
in the field of copyright law. It secms modern copyright law
needs to have a certain level of lexibility regarding copyright
exceptions for the purpose of responding to technological
developments and social changes. This applies not only for
‘common law countries but aso for civil law countrics.

Since 2007, there have been heated discussions over the
introduction of some kind of general clause on copyright
exceptions in Japan. Some “flexible’ provisions on copy-
right exceptions (Arts. 30-4, 474 and 47-5) were finally
introduced into the Japanese Copyright Act in 2018 and
came into effect in 2019, which are largely different from
the US fair use clause and the UK fair dealing provisions.

This article explores the background of the 2
Amendment in Japan (IL). It focuses on Art. 30-4, which
comprehensively allows an exploitation of a work which
is not aimed at cither enjoying, or causing another person
t0 enjoy the work (hereinafter referred to ‘an exploitation
not for “enjoyment” purposes’) (1IL). The theory behind
Art. 30-4 will be examined, and the possible implications
for other jurisdictions will be considered (IV.).

11 The background of the 2018 amendment in
Japan
1. Flexibility of copyright exceptions and limitations

It is quite normal for copyright laws to have a caralogue
of specific provisions on copyright exceptions such as

those for quotation, private copying, librarics, educa-
tional institutions, incidental inclusion, freedom of pano-
rama and o on.

Such specific provisions on copyright exceptions and
their continuous revision remain essential. However, they
and their (sometimes narrow) interpretation might make
it hard to respond flexibly to technological developments
and social changes. Modern copyright law  thercfore
regarding copyright

requires a certain level of flexibility
exceptions.

a) Common law countries
Some common law countries provide not only specific
provisions but also general (or quasi general) clauses on
copyright exceptions. These include the US fair use
clause* and the UK fair dealing provisions,? which can of-
fer a certain amount of copyright exception flexibiliry.

b) Civil law countries

On the other hand, civil law countrics normally have no
general provision on copyright excepions such as fair use
clauses or fair dealing provisions. In these jurisdicions it
has been traditionally considered that a general clause on
copyright exceprions does not fit, and there has been hesi-
tation about the introduction of a fairness clause or fair
dealing provisions.

It is ineresting to note, however, thar Taiwan and
South Korea are among the civil law countries that have
introduced the US-style fair use clause containing the
well-known four factors t be considered.

*Professor and Deputy Director of the Research Center for the legal
(Tokyo)
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Sean Flynn, Luca Schirru, Michael Palmedo and Andrés Izquierdo, ‘Research Exceptions in Comparative
Copyright’ (2022) PIJIP/TLS Research Paper Series no.75

Christophe Geiger and Bernd Justin Jiitte, ‘Conceptualizing a “Right to Research’ and Its Implications for
Copyright Law: An International and European Perspective’ (2022) PIJIP/TLS Research Paper Series no.77.



—!
[BERAEMTARTE (D IE 1L

3| WEBIGRIKI P J0—F

ZEEOREVEE DR S SIFEREEHT D
AT IERIETHER

BT ZFREQORENER OB AN LFERMBITOFRZELILITEIEZATHD. LT, HDHEF OL
wEDFABETIIEL WHIERBHEREOLEMZR(CEZERIC, EFELVSEFIORERMGIRIEL

TIEHRBTRAEZESIETEIEDEMED TONS (REMNFHTTO—F)

BAZELOFRMEBNEE L. HXMICEMERFIRITHLH ., FHRIOFRIEICK>THRIToNI=E/FE
EZB0EDANBE L. CORNEMHKNTITA—FITEVET R D, ELVODD. RFEDILEBREICHE LTI
ERYOREZARAGE. ZEYORKRMFIAICIEIZAE T EFBOANRZEEST IR ETETES
TAER (WO EE—B) EAED o, BREFICOVTL. [EBE. EFMOEZICEILDFAITA
TIIEL EFIZE DO BRI DEEZTEEILDTIEIEN IERBASNTOD R, FEHREBITDIOIGIFEER
FIAX. ZEEEVSENOREMNGHBICESGODELS B AL L., FHRENMRENEZILShTLNSEE
ABNDMOTHD. cDFIGEAIL, BMAMICIEEZEROMER I (BIRE2EXSBR) AHHELTH. £
h\ﬁFﬁ%ET*%ﬁE\bEﬂi’ﬁnn;&ﬂll*% EERETOIEKRTENG R XIERELTOERITIEEL, BRENMR

I D BAEFSNEFEALGNESD, BFERE(CALGEW T HIEEMERRI (26 FIE(
H¢/£¢%36?]( FYRIE26 K16 S ELTHINE) LB ENHDEE A KD,

L E5:E 5L BAREARITAIE EEME] (NEEE. 20245 ) 738 [ L F7]



—!
[BERAEMTARTE (D IE 1L

3| WEBIGRIKI P J0—F

EFRO A RATEE DB SIEHAH O
HEEELILTHER

ENEICLRABORENRSND >

“Use as a work” (Alain Strowel)

“Reasonable exploitation” (Ole-Andreas Rognstad & Joost Poort)
“Redefined scope of exploitation” (Séverine Dusollier)
“Exploitative uses” (Bernt Hugenholtz)

Tatsuhiro Ueno, The Flexible Copyright Exception for “Non-
Enjoyment” Purposes: Recent Amendment in Japan and its
Implication, 70(2) GRUR International 145-152 (2021)



—!
[BERAEMTARTE (D IE 1L

ANEICHRIRDEBNROND

“Even without an express exception we can rely on the implicit requirement that
the reproduction involves a use as a work. Such use as a work does not exist in
the case of TDM, nor in other cases involving copying for deriving information or
checking conduct (e.g. to identify plagiarism). As stated by the Court in Authors
Guild v. Google, Inc., “the purpose of Google’s copying of the original copyrighted
books is to make available significant information about those books, permitting a
searcher to identify those that contain a word or term of interest” (emphasis
added). This analysis of the act of copying strongly weighs in favour of fair (i.e.

highly transformative) use. In the EU, the requirement of use as a work can help
to reach the same outcome.

Rossana Ducato / Alain Strowel, Limitations to Text and Data Mining and Consumer Empowerment: Making
the Case for a Right to “Machine Legibility”, 1IC 2019,667 et seq.
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Indeed, when acts of reproduction are carried out for the purpose of search and
TDM, the work is not used as a work, it only serves as a tool or data for deriving
other relevant information. The expressive features of the work are not used, and
there is no public to enjoy the work, as the work is only an input in a process for
searching a corpus and identifying occurrences and possible trends or patterns.

Even if the new Art. 4 allows for some commercial activities to be exempted, the
analysis based on “the use of the work as a work” condition for copyright
infringement remains necessary to address other types of copying for the purpose of
providing information. These include copies for checking mistakes and plagiarism,
copies to use or repair a protected work with a utilitarian function, non-transitory
copies made on proxy servers, smart disclosure systems and many other uses that
cannot be anticipated.

Rossana Ducato / Alain Strowel, Limitations to Text and Data Mining and Consumer Empowerment: Making
the Case for a Right to “Machine Legibility”, 1IC 2019,667 et seq.
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